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LI PEZ, Circult Judge. Kennet h Van Horn was convi ct ed

of being a felon in possession of explosives, in violation of 18
US C 8§ 842(i)(1). On appeal, Van Horn challenges his
conviction on two grounds. First, Van Horn argues that the
evidence presented at trial fails to denonstrate his know ng
possessi on of explosives as required under 8 842(i)(1) and is
t hus i nsufficient to support his conviction. Second, he asserts
that the trial judge erroneously adnm tted evidence of details of
Van Horn's prior uncharged m sconduct relating to his
invol venment in a burglary of an explosives depot in 1993.
Rej ecting these argunents, we affirm
l.

A. Factual Background

We recite the evidence in the |Iight nost favorable to

the verdi ct. See United States v. Escobar de Jesus, 187 F.3d

148, 157 (1st Cir. 1999). As part of a cooperation agreenent
with the police departnment of Manchester, New Hanmpshire, Richard
Moor e began assisting | aw enforcenent officers in Septenmber 1998
in a nunber of crimnal investigations involving the illega
di stribution of crack cocaine, firearnms and expl osives. The

Manchester Crime Line paid Mwore for information on various
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crimnal transactions and individuals, including Van Horn.
Moor e advi sed Manchester Police Detective Kevin Barry that he
had reason to believe that Van Horn would conmt a burglary at
an expl osives storage depot in Bow, New Hanpshire.

Consequently, wunder Detective Barry's supervision,
Moore nmet with Van Horn and recorded several conversations with
himas part of a "sting" operation to sell explosive devices to
Van Horn. In the course of these taped conversations, Van Horn
expl ained to Moore that he wanted to obtain expl osives fromthe
Bow expl osives depot to blow up the vehicles and apartnents of
two of his ex-girlfriends. On September 21, 1998, Detective
Barry learned from More that Van Horn was planning to
burgl arize the Bow depot on the follow ng night. Van Horn
subsequently postponed the planned burglary to Septenber 23.

In the neantinme, upon surveying the depot, Detective
Barry and Special Agent Ernie Yerrington had safety concerns
that pronpted them to present Van Horn with the option of
pur chasi ng expl osives in an effort to divert Van Horn fromthe
Bow facility. Waring a body wire, More net with Van Horn and
told himthat he wanted to introduce himto someone who could
sell himexplosives directly so he would not need to burglarize
t he Bow expl osives depot. During this recorded conversation

Van Horn broached the subject of purchasing hand grenades by
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sayi ng, "maybe [your supplier] can get grenades. . . . You know
what | nmean. Grenades, you know m ssil e | aunchers, that kind of

sh- so | can be like a hundred f-ing mles away. Van
Horn expl ai ned that he coul d get expl osives fromhis work sites,
but that getting the cap, the detonator, was a problem"[c]ause
that's legally considered a firearm"™ Van Horn further
acknow edged other efforts he had made to obtain and create
adequat e expl osi ves.

On Septenmber 24, Moore net Van Horn again, and Van Horn
expressed i nterest in neeting Moore's "friend" (Detective Barry)
who was selling explosives. Van Horn said he was interested in
buyi ng $100 worth of expl osives. The next day, More wore a
body wire during a conversation with Van Horn. Van Horn is
recorded as saying specifically that he wanted to buy

"pi neappl es," a certain type of grenade. Van Horn nade it clear
that he could get boxes of dynamte on his own from his job
sites, and that the only reason he would nmeet with Moore's
friend was to buy hand grenades or rocket |aunchers. Moore |eft
the decision up to Van Horn as to whether to neet this
i ndi vi dual .

On September 28, after Van Horn again expressed

interest in neeting Moore's friend, Detective Barry (wearing a

body wire) and Moore nmet Van Horn at his apartnent. Detective
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Barry introduced himself to Van Horn as "Kevin" and expressed
hi s concern about the risks of driving around with grenades and
ot her explosives. Van Horn replied, "You're talking to,

an individual who has been in a certain business for 17 years,
okay, and only got nailed once, you know. "

Detective Barry then offered to sell Van Horn dynam te
sticks, and Van Horn declined, expressing a preference for
"baseballs,” a type of hand grenade. Van Horn gave Detective
Barry an unsolicited paynent of forty (40) dollars toward the
purchase of several hand grenades. They di scussed other types
of explosives called ball oons or sausages and Van Horn said he
coul d get those hinself.

On Septenmber 30, Moore informed Detective Barry that
Van Horn had asked when the grenades would be ready to pick up.
In a recorded conversation, Detective Barry arranged with Van
Horn to neet at Appl ebee's Restaurant in Manchester and told Van
Horn that he could |look at the explosives to see if they were
what he want ed. Van Horn replied, "I don't have to |ook at
not hing, you, it's kind of a trust thing. You burn nme once and
t hen, you know, we deal with it the . . . other way, you know
what |' m saying."

Detective Barry and Moore drove to the restaurant,

carrying a drywall bucket in the backseat which contained two
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hand grenades, known as a pineapple and a baseball (which were
manuf actured by the New Hanpshire State Police Expl osives Unit)
and two dynamte sticks.? Van Horn parked his truck out of view,
and wal ked over to the restaurant. Detective Barry drove
al ongside Van Horn and stopped for him to get in. As
instructed, Moore pulled the front passenger seat on the two-
door sedan forward, so that Van Horn would sit in the back seat.
Detective Barry told Van Horn, "I got ya one baseball, one
pi neapple, and the guy was nice enough to throw in a

couple of sticks if you want to get some caps for "em  Sound
| i ke a good deal ?* Van Horn responded, "Deal." Van Horn handed
Detective Barry the remmining sixty (60) dollars, and when
Detective Barry invited Van Horn to take a |ook at the
expl osi ves, Van Horn said, "Don't worry about it . . . . 1've
been dealing with it for along tinme." At that point, Van Horn
and Moore were both arrested. The Manchester Police Departnment

| ater released Moore once Van Horn was prosecuted.

2 On Septenber 30, 1998, Trooper John Meany, of the New
Hampshire State Police Explosives Unit, provided a pineapple
style Mark Il mlitary fragnentati on hand grenade and a mlitary
basebal | hand grenade M 33, both of which had dummy fuses and
cont ai ned gunpowder and plastic expl osive, respectively, which
wer e manufactured outside the State of New Hanpshire. He al so
provi ded several sticks of dynamte w thout detonators, which
wer e manufactured in Joplin, Mssouri.
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During a subsequent search of Van Horn's bedroom
officers found a set of keys |ocated in a chest of drawers. One
of the officers was involved in an ongoing investigation of a
burglary in 1993 of the Bow expl osives depot and recogni zed t he
manuf acturer's name on the keys, Anmerican Lock Conpany, as the
type of padl ock used by the depot on their expl osives nagazi nes.
The depot site manager | ocated padl ocks still possessed by the
Bow expl osives depot which had key codes matching the keys
seized from Van Horn's bedroom
B. Jury Trial Proceedings

A federal grand jury returned a two-count indictnent
charging Van Horn with 1) unlawful receipt of explosives, in
violation of 18 U S.C. 8§ 844(d), and 2) being a felon in

possessi on of explosives, in violation of 18 U.S.C. 8 842(i)(1).

At trial, Van Horn's counsel alerted the jury to the
def ense of entrapnment in his opening statenent: "If the judge
instructs you on entrapnent, then you nust find that the
governnment has proven that, one, Kenny Van Horn was predi sposed
into [sic] commtting this crinme, and two, Kenny Van Horn was
not induced by government agents.”

I n the governnment's case, Moore testified that Van Horn

told himhe wanted to obtain expl osives fromthe Bow expl osives
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depot in order to blow up the vehicles and apartments of his ex-
girlfriends. Moore testified that he and Van Horn previously
went to that depot in 1993. At that point, Van Horn objected to
any further testinony from Moore about what transpired at the
Bow expl osi ves depot during that tinme. The governnent inforned
the judge that Moore was going to testify that he and Van Horn
burgl ari zed the depot, stealing keys fromthe depot office and
using them to steal explosives stored in containers at the
depot . Noti ng defense counsel's reference to the entrapnent
defense in his opening statenment, the district court inforned
Van Horn that, if he pursued an entrapnent defense, the court
woul d adm t evidence of Van Horn's involvenment in the 1993 Bow
depot burglary as relevant to his predisposition to conmt the
crime. If, on the other hand, Van Horn chose not to pursue an
entrapnment defense, the district court stated that the evidence
woul d be inadm ssible under Fed. R Evid. 404(b).3

Uncertai n whet her Van Horn's evi dence woul d warrant an
entrapnment instruction, the court allowed More to testify on
direct only as to 1) Van Horn's possession of the keys to the

Bow expl osi ves depot padl ocks, and 2) the fact that Van Horn and

3 The governnent informed the district judge at sidebar
that, pursuant to the notice provisions of Rule 404(b), the
gover nnent had di scl osed to defendant well in advance of trial
its intention to admt in evidence this prior bad act.
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Moore had visited the depot in 1993. The court instructed the
prosecution to reserve for re-direct any reference to the 1993
Bow depot burglary itself, with the scope of its inquiry about
that incident contingent upon the extent to which Van Horn's
counsel raised entrapnent during Moore's cross-exam nation.
Consi stent with the court's directive, More identified the keys
to the depot seized by |law enforcenent from Van Horn's bedroom
and testified that he saw Van Horn in possession of these keys
in 1993 and again in the sumrer of 1998. Moore testified that,
on Septenmber 21, 1998, Van Horn said that he was going to the
depot to make sure the keys still fit.

On cross-exam nation, Moore testified that he had
called and visited Van Horn many tinmes during August and
Sept enber 1998, and that Moore had first raised the i dea of Van
Horn purchasi ng expl osives. At this point, Judge Barbadaro did
not deem the evidence sufficient to nmerit an entrapnent
instruction and accordingly directed the prosecution not to
i nquire of Moore on redirect as to the details of the 1993 Bow
depot burglary.

At the close of the prosecution's case, Van Horn
requested a judgnment of acquittal under Fed. R Crim P. 29, on

the grounds that the governnment failed to prove, inter alia

that Van Horn possessed the explosives. The court denied the
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nmotion, ruling that "possession can be satisfied either by proof
of constructive possession or joint possession, and the evi dence
produced is anply sufficient to support a finding that the
def endant possessed the expl osives."

Van Horn then took the stand to testify on his own
behal f. Prior to Van Horn doing so, the trial court advised him
that if he testified on the subject of the 1993 Bow depot
burglary, the prosecution would be free to question him about
hi s invol venent in that burglary. Van Horn testified that Mbore
had tried to persuade himto commt nunerous crines, generally
residential and commercial burglaries. Van Horn al so said that
he had seen Mbore use dynamte. He conceded that the keys found
on his dresser drawer after his arrest were the keys to the Bow
expl osi ves depot, and admtted that he and Moore "were invol ved
in that back in "93 or '94." However, he said that the keys had
cone from Moore. Van Horn also acknow edged that he was
convicted of committing a burglary in January, 1988.

On cross-exam nation, the prosecutor elicited fromVan
Horn details about his involvenent in the 1993 Bow depot
burglary, and Van Horn started correcting himby giving details
of the offense. Van Horn did not object to this line of
questioning. At this point, the trial judge gave the jury the

following limting instruction:
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You have heard testinony in this case about a

burglary of the Bow explosives depot. . . . [Y]ou
cannot consider that evidence except for the limted
reasons that I'mgoing to instruct you on now. . . . |If

you determ ne that this defendant was involved in a
burglary of the Bow Depot, explosives depot, and that
one of the purposes of that burglary was to acquire
expl osi ves, then you may consider that to the extent
you find it hel pful in evaluating whether the def endant
had a predi sposition_to commt the offenses with which
he is currently_charged. Predi sposition is rel evant
for a limted purpose. The defendant has raised the
def ense of entrapnent in this case. And whether he was
predi sposed to conmt the crinme or not is a matter that
you may consider in evaluating the defendant's claim
t hat he was entrapped.

At the close of all the evidence, Van Horn failed to
renew his Rule 29 notion. In closing argunent, the prosecutor
only referred to the keys seized from Van Horn's bedroom "He
can get all the dynamte he wants. Defendant's bedroom night
of his arrest.”

The trial court included in the jury charge an
entrapment instruction,* specifically instructing the jury to
det erm ne "whet her the defendant was predi sposed to commt the
charged crinme." |In addition, the judge instructed on actual and
constructive possession, as well as sole and joint possession.

The jury acquitted Van Horn on the first count, but

convicted him on Count Two for being a felon in possession of

4 Although the judge had initially decided not the charge
the jury on entrapnent, he later changed his m nd. He rul ed
that, notw thstanding "weak" supporting evidence, he would
instruct on entrapnent "out of an abundance of caution.”
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expl osi ves. The judge sentenced Van Horn in January 2000 to 72

months in prison, followed by three years of supervised rel ease.

1.

Van Horn chal |l enges on appeal the sufficiency of the
evidence to establish his possession of explosives as required
under 8 842(i)(1). He also clains that the trial judge erred in
adm tting evidence of the 1993 Bow depot burglary.

A. Sufficiency of Evidence of Possession

To convict Van Horn under 8§ 842(i) (1), the governnent
had to prove beyond a reasonable doubt that Van Horn was a
convicted felon who know ngly possessed explosives shipped
t hrough i nterstate commerce.®> Van Horn argues on appeal that the
evidence was insufficient to prove the requisite elenment of

possessi on. ®

5> Section 842(i) provides in relevant part:

(i) It shall be unlawful for any person . . . (1) .
convicted in any court of, a «crinme punishable by
i nprisonnment for a termexceeding one year . . . to receive

or possess any explosive which has been shipped or
transported in interstate or foreign comerce.

6 Van Horn does not dispute the sufficiency of evidence on
the remai ning two el enents required under 8 842(i)(1). Van Horn
admtted at trial to his 1988 felony burglary conviction. As to
the element that the explosives be shipped through interstate
commerce, Trooper Meany testified that the grenades were both
manuf actured outside the State of New Hanmpshire, and the
dynam te was manufactured in M ssouri.
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To challenge the sufficiency of evidence after a
conviction, the defendant nust have preserved his Rule 29 notion
by noving for an acquittal at the close of the defense's

evidence at trial. United States v. Stein, 233 F.3d 6, 20 (1st

Cir. 2000). Wile Van Horn noved for acquittal under Fed. R
Ctim P. 29 at the close of the prosecution's evidence, he
failed to renew his Rule 29 notion at the close of his case in
def ense. Absent such renewal, Van Horn's objection is deened
forfeited and Van Horn nust now denonstrate "clear and gross
injustice" to prevail on his sufficiency challenge before us.

United States v. Concem, 957 F.2d 942, 950 (1st Cir.

1992) (i nternal quotation marks omtted); Stein, 233 F.3d at 20.
I n considering the evidence at trial, we viewthe facts
and draw all reasonable inferences in favor of the verdict. See

United States v. Baldyga, 233 F.3d 674, 678 (1st Cir. 2000).

OQur appellate role here is limted. See United States .

Whodward, 149 F.3d 46, 56 (1st Cir. 1998)("The court of appeals
nei ther weighs the credibility of the witnesses nor attenpts to
assess whether the prosecution succeeded in elininating every
possi bl e theory consistent with the defendant's innocence.").
Upon careful review, we conclude that, viewed in the |ight npst

favorable to the verdict, the evidence is sufficient to satisfy
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the know ng possession elenment of 8§ 842(i)(1) and therefore
there was no clear and gross injustice in Van Horn's convicti on.

Van Horn asserts that the governnment failed to prove
t hat he possessed t he expl osives which Detective Barry and Moore
brought to their nmeeting with Van Horn in the Appl ebee' s parking
| ot on Septenber 30, 1998. Under settled |aw, "possession nmay

be actual or constructive, sole or joint." United States v.

Vargas, 945 F.2d 426, 428 (1st Cir. 1991)(internal citations

onmi tted). Constructive possession is sufficient to establish

the el enment of possession under 8 842(i)(1). Cf. United States
v. Wght, 968 F.2d 1393, 1398 (1st Cir. 1992) (constructive
possessi on found to satisfy know ng possession el ement under 18
US C 8 922(9)(1)). "' Constructive' possession is comonly
defined as the power and intention to exercise control, or
dom nion and control, over an object not in one's 'actual'

possession,"’” United States v. Zavala Ml donado, 23 F.3d 4, 7

(1st Cir. 1994); United States v. Ocanpo-Guarin, 968 F.2d 1406,

1409 (1st Cir. 1992) ("Constructive possession exists when a
person know ngly has the power and intention at a given tine to

exerci se dom ni on and control over an object, either directly or

”  Indeed, the district court so instructed the jury on
possessi on. In addition, the jury was instructed that "[a]
person acts know ngly when he acts voluntarily and intentionally
and not by m stake or accident."”
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t hrough others."), and may be established through the use of

either direct or circunstantial evidence. See United States v.

Georgacarakos, 988 F.2d 1289, 1296 (1st Cir. 1993); Wqght, 968

F.2d at 1395.

In the instant case, a jury could reasonably concl ude
fromthe evidence at trial that Van Horn had both the power and
intention to exercise control over the explosives in the bucket.
As to intention, the record is replete with evidence of Van
Horn's plan and design to exercise control over the expl osives,
fromthe noment Van Horn told Moore he want ed expl osives to bl ow
up his girlfriends to the point at which Van Horn sat in the
back seat of the car with the explosives next to him

Van Horn's primary argunment is that the governnment
failed to denonstrate that he had the power to exercise dom nion
and control over the explosives in the bucket. We di sagr ee.
The evidence clearly establishes that Van Horn “coul d have t aken
actual possession” of the explosives and thus satisfies the
el ement of "power"” required for constructive possession. United
States v. Lamare, 711 F.2d 3, 5 (1st Cir. 1983)(constructive
possessi on of firearm"concl usively established” where def endant
"coul d have taken actual possession" of pistol). Van Horn sat
i mmedi ately adjacent to the bucket of explosives in the back

seat of the car with Moore and Detective Barry sitting in front.
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He was free to reach into the bucket to physically handle the
expl osives. |Indeed, Detective Barry, upon receiving the sixty
(60) dollar payment from Van Horn, told Van Horn to i nspect the
expl osives in the bucket: "l got you one baseball, one
pi neappl e, and the guy was nice enough to throw in a couple of
sticks [of dynamte] if you want to get sonme caps for them
Sound like a good deal? . . . Hey . . . pop [the bucket] up and
take a | ook. Make sure.” Fromthe above evidence, a reasonable
juror could infer that Van Horn, however briefly, had the power
to exercise control over the explosives in the bucket.

The fact that the presence of Moore and Detective Barry
made it virtually inmpossible for Van Horn to escape with the
expl osives is beside the point and does not alter the anal ysis.

See Zavala Ml donaldo, 23 F.3d at 8 ("The conpletion of the

crime does not require that the defendant have a sporting chance
[ of escaping | aw enforcenment]."). It is well established that
possessi on does not necessarily require that the defendant have

the ability to escape with the contraband. See Santiago V.

United States, 889 F.2d 371, 376-77 (1st Cir. 1989)(finding

possessi on where drugs had been turned over to defendants,
notw t hst andi ng presence of governnent agents both inside and

outside room where transaction took place); United States wv.

Mart orano, 709 F.2d 863, 869-71 (3d Cir. 1983)(hol ding that
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constructive possession where informant gave defendant keys to
van containing marijuana was not negated by presence of |aw
enf orcenent who had no i ntention of letting van be driven away);

United States v. Toro, 840 F.2d 1221, 1237-38 (5th Cir.

1988) (noti ng possessi on did not require an opportunity to escape
with contraband where defendant took actual possession of
cocaine from undercover agent shortly before defendant was
arrested). That the governnment had no intention of letting Van

Horn escape with the explosives does not preclude Van Horn's

constructive possession of such contraband. See United States v.
Damsky, 740 F.2d 134, 139 (2d Cir. 1984) (defendant found to be
in constructive possession upon receipt of Kkeys to canper
cont ai ni ng hashi sh, notw t hstandi ng fact that governnent had no

intention to let himdepart); see also United States v. Toner

728 F.2d 115, 128 (2d Cir. 1984)(simlar holding to Dansky in
context of illegal possession of firearns).

Furthernmore, to the extent that Van Horn argues that
he coul d not have possessed the explosives because he did not
have sole access to the bucket, that argument |acks nerit.
Excl usive access is not a prerequisite to possession; indeed,
"joint possession” was one of the possibilities nentioned in the

trial judge's charge to the jury. See Zaval a Mal donado, 23 F. 3d

at 6-7. Therefore, there was anpl e evidence fromwhich the jury
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coul d have reasonably inferred that Van Horn had the power and
intention to exercise domnion or control over the bucket of
expl osi ves sufficient to establish possession.
B. Evidence of 1993 Bow Depot Burglary

Van Horn argues that evidence of the details of the
1993 Bow depot burglary, to which he testified on cross-
exam nation, was unduly prejudicial and should not have been
adm tted under Rule 403 bal ancing.?

We typically review the district court's decision to
admt evidence under Rule 404(b) for abuse of discretion, and
will reverse the district court's bal ancing under Rul e 403 "only

in exceptional circunstances.” United States v. Manning, 79

F.3d 212, 217 (1st Cir. 1996)(internal quotation marks om tted).

See United States v. Shea, 159 F.3d 37, 40 (1st Cir. 1998)

(noting that only "extraordinarily conpelling circunmstances"
warrant reversal of trial court's "on-the-spot"” bal ancing under
Rul e 403)(internal quotation marks onmtted). The governnent,
however, asserts that because defense counsel failed to make a
tinmely objection specifically to the chall enged evi dence during

Van Horn's cross-exam nation, the nore stringent plain error

8 Van Horn does not appear to contest the adm ssion of
evi dence of his possession of keys to the depot as he concedes
t hat such evidence "was certainly probative of his independent
di sposition to possess expl osives."
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st andard appli es. See Bal dyga, 233 F.3d at 681. W need not
address whether Van Horn nade the proper objections at trial
sufficient to preserve this evidentiary issue on appeal. Even
under the nore |enient abuse of discretion standard, Van Horn
cannot prevail.

Fed. R Evid. 404(b) provides that evidence of a
def endant's prior bad acts is not adm ssible to prove his or her
“crimnal character or propensity to conmmt simlar crinmes."?®

United States v. Houle, 237 F.3d 71, 77 (1st Cir. 2001); see

United States v. Varoudakis, 233 F.3d 113, 118 (1st Cir. 2000).
We apply a two-pronged test in reviewi ng Rul e 404(b) evidentiary
rulings. First, to overcone the "absolute bar" of Fed.R Evid.
404(b), the evidence nust be "specially probative of an issue in
the case -- such as intent or know edge -- wi thout including bad
character or propensity as a necessary link in the inferential

chain.” United States v. Frankhauser, 80 F.3d 641, 648 (1st

Cir. 1996)(internal quotation marks omtted). We assess

probative value in light of the renpteness in time of the other

® Rule 404(b) provides in pertinent part:

Evi dence of other crimes, wongs, or acts is not
adm ssible to prove the character of a person in order

to show action in conformty therewth. It may,
however, be adm ssible for other purposes, such as
proof of notive, opportunity, intent, preparation,
pl an, know edge, identity, or absence of m stake or
acci dent.
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act and the degree of simlarity to the crime charged. Id.
However, in situations where the defendant enpl oys entrapnent as
a defense to crimnal liability, prior bad acts relevant to a
defendant's predisposition to conmt a crine are highly
probative and can overcone the Rul e 404(b) bar.® See Houle, 237

F.3d at 78; United States v. Mazza, 792 F.2d 1210, 1223 (1st

Cir. 1986)(evidence of prior drug transaction relevant to refute
defendant's claimof entrapment).

Even if the proffered evidence has "speci al rel evance, "
however, it may not be admtted if, under the second prong of
the Rul e 404(b) analysis, its probative value is "substantially
out wei ghed by the danger of . . . unfair prejudice, confusion of

the issues, or msleading the jury." Frankhauser, 80 F.3d at

648 (quoting Fed. R Evid. 403)(internal quotation marks
omtted). Van Horn concedes that his possession of keys to the
Bow expl osives depot was highly probative of his independent
predi sposition to possess expl osives. However, he conpl ains
that the details of the 1993 burglary which the prosecutor
elicited from Van Horn on cross were unduly prejudicial.

Specifically, Van Horn argues that his testinmony on cross-

10 The defense of entrapment has two related elements: 1)
i nproper government inducenment to commit the crinme and 2) |ack
of predisposition on the part of the defendant. See United
States v. Joost, 92 F.3d 7, 12 (1st Cir. 1996); United States v.
Gendron, 18 F.3d 955, 961 (1st Cir. 1994).

-20-



exam nati on about his "repeated violations of private space"

woul d repulse and inpair the objectivity of any |aw abiding

juror.

Q

Van Hor n:

Van

Van

Van

Van

Van

Van

This testinony included the foll ow ng:

Hor n:

Hor n:

Hor n:

Hor n:

Hor n:

Hor n:

Did [ Moore] do anything with those keys while
you were at the Bow depot?

W tried them on two trailers. There's a
trailer that had the conputer and stuff in it,
then there's two trailers with the tools, like

crowbars and all that stuff there, and then
there's another trailer with a bunch of copper
wire and boxes in it. And those are the
trailers he tried. W tried.

You and M. Moore both used the keys he had
that night to try to -

| believe | tried one of the conpartments and
he tried the other.

What were you | ooking for?
Anything to sell.

Li ke expl osives?

No, sir.

Did you talk about what mght be in there
before you tried the keys?

No, sir.

You just wal ked over and you tried the keys.
You don't — in the situation like this there
was no tal king because of being afraid of a

security guard or sonething so you don't talk.

Oh. So you and M. More did not want to be
caught .

You coul d say that, yes.
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As denonstrat ed above, the prosecutor directed his |line
of questioning to establish 1) the extent of Van Horn's
i nvol venent in the 1993 Bow depot burglary and 2) whether Van
Horn was | ooki ng for explosives in that burglary. These details
bear strongly wupon Van Horn's predisposition to possess
expl osives in this case. In response, Van Horn vol unteered
details about that burglary w thout objection from defense
counsel in an apparent effort to discredit the governnent's
theory that he was | ooking for explosives in the 1993 burglary,
and thereby wundermne the probative value of that prior
m sconduct as to his predisposition to possess explosives in the
i nstant charged of fense.

Where predisposition is at issue because of the
entrapnment defense, "'it really is the wunderlying conduct,
perhaps nore than the conviction itself, which beconmes a

mat eri al i ssue concerning the previous offense.'” United States

v. Reed, 977 F.2d 14, 16 (1st Cir. 1992)(quoting trial judge in
that case). The underlying conduct could be even nore
i nportant, we note, where no conviction exists. That is, inthe
absence of a conviction, it may be inportant that details of the
m sconduct be presented to the fact finder to make the incident

meani ngful to the predisposition issue. | ndeed, the details
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here strongly bear upon the jury's consideration of the extent
to which the 1993 Bow depot burglary is probative of Van Horn's
predi sposition to possess explosives in the case on trial. See
id. at 17 (allowing evidence as to details surrounding prior
conviction for cocai ne possessi on where such details "tended to
clarify for the jury the extent to which the prior conviction
m ght or m ght not be probative of [defendant's] predisposition
to distribute cocaine"); Houle, 237 F.3d at 78 (admtting
evi dence of defendant's prior act probative of defendant's
crimnal know edge and intent to traffic in drugs). Exclusion
of such evidence woul d enable Van Horn to claim entrapnment but
preclude the government from denonstrating that Van Horn's
"*crimnal conduct was due to his own readiness and not to the

persuasion'" of the government. Houle, 237 F.3d at 78 (quoting

Sherman v. United States, 356 U.S. 369, 376 (1958)). Finally,

to the extent Van Horn argues the 1993 incident was too renote
in time to the events in 1998, we reject that argunent,
particularly in light of the keys discovered in Van Horn's
bedroom linking the 1993 Bow depot burglary to the charged

of f ense. See United States v. Bastanipour, 41 F.3d 1178, 1183

(7th Cir. 1994) (affirmng adm ssibility of twelve-year-old
narcotics conviction in heroin conspiracy trial as relevant to

predi sposition to comrit drug conspiracy).
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Accordingly, we find no error under Fed. R Evid
404(b). The evidence was not offered for any purpose that is
i nperm ssible under that rule and was relevant to show Van
Horn's predi sposition to commt the crinme alleged in the present
case. Nor do we see any error in the trial court's
determ nation pursuant to Rule 403 that the probative val ue of
t hat evi dence was not substantially outwei ghed by the danger of
unfair prejudice. The evidence was not unduly inflanmmatory.
Moreover, the district court mnimzed any risk of wunfair
prejudice by carefully <circumscribing wth a [limting
instruction the jury's use of the evidence of Van Horn's prior
m sconduct. Nothing in the record renotely suggests a "basis to
suppose that the jurors disregarded the trial judge's [limting
instruction] and departed on a frolic of their own." United
States v. Pierro, 32 F.3d 611, 616 (1st Cir. 1994).

Van Horn was forewarned that if he chose to assert an
entrapnment defense, the details of the 1993 burglary would
become adm ssi bl e. Because we find no error in the district
court's ruling, Van Horn nust now accept the consequences of his
deci si on.

Affirned.
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